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SUMMARY OF _ _ _ _
CHANGES IN THE TAX In line with Malaysia's commitments as a member of the

LEGISLATION Inclusive Framework on Base Erosion and Profit Shifting
(BEPS) to address tax evasion and harmful tax practices
under BEPS Action 5: Harmful Tax Practices, significant
e COMPLIANCE AND changes have been made to the Labuan tax legislation
REPORTING FOR including the elevation of substantial activities requirements
LABUAN ENTITIES in Labuan. As a result, the following tax legislations have
been enacted:

1) Labuan Business Activity Tax (Requirements for

NEW FEATURES OF Labuan Business Activity) Regulations 2018

LABUAN TAX (“Regulations”) which became effective from 01

RETURN FORM January 2019; and

2) Labuan Business Activity Tax (Amendment) Act
2020 (“LBATAA”) which gazetted on 10 February
2020 and became effective on 11 February 2020.

ENFORCEMENT AND
OPERATION

which had brought enormous changes to the landscape of
Labuan tax regime than ever before.
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The major changes of the tax legislation in Labuan are summarised below to ease your
reference:

Compliance & Reporting for Labuan entities

I. Form LE1 - Return of Profits by A Labuan Entity Under Section 5 And Subsection 2B(1A)
of the Labuan Business Activity Tax Act 1990

Main changes of Labuan tax return form and its tax implications:

‘ NewLE1 OIdLE1 Our Comments

A5 — Employer’s no. Applicable N/A Effective from YA 2020, a Labuan entity is
required to comply with substantive requirement
(i.,e. minimum number of employee). Thus, a
Labuan company is now required to submit the
employer’s tax return (Form E).

A 12 - Net profit as
reflected in the audited
accounts in respect of

Applicable N/A A Labuan company may have more than one
trading and/or non-trading activities that

generate its business income. Hence, there is a

the Labuan business
activity (Labuan trading
or Labuan non-trading
activity)

new requirement to ensure the selection of the
correct business code for each business activity
and the applicable tax rate as per the new LE 1
Form. The selection of the correct business code
is not reference to its principal activity.

Thus, segregation of the income and the
allocation of expenses for each business code
must be computed correctly based on
acceptable methodology by the MIRB to derive
at a net profit for each business code in order to
complete the LE 1 Form and reporting the correct
tax liability.

B1, B2 and B3 —
Notification of Country-
by-Country Reporting
(CbCR)

Applicable

N/A

A Labuan entity is required to comply with proper
notification and declaration of the Country-by-
Country Reporting (CbCR).




4. Keuntungan berub * termasek / tidak cormasuk pendapatan yang diperoleh danpada royalti dan pondapatan
lam yang diporolich danpada peogeksploitan sccara komersial hak harta intelek

4. The net profits * include / do not include any income dertved from royalty aad other income derived from the
commercial explostation of an intellectwal property right

£ Esam Labuss tensebut menjalankan suatu aktviti permagase Labuan wite selain aktiviti pemegangan ckuiti
telen dan telah * mematubi / Gdak mematubi Peraturss-Perateran Cukal Ainn Permagasn Laboan (Kehendak
Bags Aktiviti Perniagaan Labuam) 2018 [P.U. (A) 3922018) scpanjang tahun taksiran seperts borikut
5. The saud Lobwan entity corries on a Labwan basinexs activity whick is other than pure equity holding activity
and has * complied / not complied with the Lobuan Business Actvity Tax (Reguirements For Labuan Businesy
{crtvity) Regulations 2018 [P.U. (4) 392/2018] throughowt the yoor of assexsment a3 follows -
5.1 Bilangas pekena scpenuh masa ahunsa & Labuan
Number of ammwal full time employees in Labwan
32 Amuun perbelasgaan operas tahunan di Labuan: RM
{mount of asswal operating expenditure in Labuan: RA(

pekerja, dan

employoes. and

6. Estits Labuan tersebut menjalanian suatu akuviti permiagaan Labuas witu aktiviti pemegangan ckuiti tulen
dan telah * mematubi / tidak mematuhi syaratsyarat bonkut -

6 The soud Labuan ennty carries om o Lobwan business activity which is a pure equity holding activity and has
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Form LE 4/ LE 5- Statutory Declaration Under Sections 5/ 10 of the Labuan Business
Activity Tax Act 1990

[

* complicd / mot compliod with the following condiions -
6.1 Keperbuan peagurusan dan kawalss & Labuan * dipatuhi / tidak dipatubi; dan

Has * complied / not complied with management and control reguirements in Lobsan. and
2 Amaun porbelangaan operass tabunan &i Labuan: RM

Cmount of annual operating expenditure in Labuan: KA

DAN * SAYA / KAMI MEMBUAT AKUAN INI desgan kepercayasan babawa apa-apa yang tersebut di dalasrerys
adalah benar, serta mesurut peruntuban-peruntuiian Alts Akuse Berlones 1960,

AND * 1/ WE MARKE THE SOLEMN DECIARATION conscientioudy believing the same 10 e true, and by virtwe

Paragraph 4 - To
confirm there is no
income derived from
royalty and other
income derived from
the commercial
exploitation of an
intellectual property
right

of the proviviens of the Seatwsory Declarations Act 1960
New Form Old Form Our Comments
LE4/LE5 | LE4/LES
Applicable N/A The Labuan entity is required to make a self-

declaration in the New Form LE 4 / LE 5 that
it has no income derived from royalty and
other income derived from the commercial
exploitation of intellectual property right.

Paragraph 5 - To Applicable* N/A The Labuan entity is required to make a self-
confirm the Labuan declaration in the New Form LE 4 / LE 5 that
entity has complied it has complied with the substantive
with the substantive requirement for each income stream.
requirement
*Applicable to entities operate business other
than pure equity holding activity.
Paragraph 6 — To Applicable* N/A The Labuan entity is required to make a self-

confirm the Labuan
entity has complied
with the substantive
requirement

declaration in the New LE 5 that it has
complied with the substantive requirement by
each income stream.

*Only stated in Form LE 5 and applicable to
entity operate pure equity holding activity.




Enforcement and Operation
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A summary of the new provisions and the corresponding tax implications from the amendments made
to LBATAA effective from YA 2020 as below:

No. | Provision

Our Comments

under LBATAA

1. | Subsection 6(2)

Subject

Power to raise
assessments/additional
assessments

IRBM is authorised to conduct routine tax audit

periodically as part of the new feature in the
Labuan tax system similar to the provisions
under Income Tax Act 1967 (“ITA”).

The purpose of conducting tax audit is to
ensure the compliance with the new tax
legislation under LBATAA and the substance
reguirement.

2. | Section 6D

Right of appeal against
assessment

Aggrieved towards assessment made by the
IRBM, a taxpayer may appeal to the Special
Commissioner in the same manner under the
ITA.

3. | Section 17C

General anti-avoidance

provision

The IRBM may disregard and make
adjustments in relation to certain transactions
of altering the incidence of tax, relieving,
evading or avoiding liability to pay tax. This is
an anti-avoidance provision to avoid
aggressive tax planning structure of a Labuan
entity without any substance.

4. | Section 17D

Adjustment of transfer

pricing

This provision is introduced to closely
scrutinise  transactions with related parties.
With this amendment, the IRBM may substitute
the price in a related transaction if the
transaction was not made at arm’s length.

Moving forward, the IRBM may issue similar
guidelines than those under the ITA including
the preparation of  transfer  pricing
documentation in order to justify the arm’s
length principle in respect of related party
transactions.

5. Sections  22B,
22C and 22D

Power to the DG to
access to company’s
information, premise and
record keeping

IRBM can call, access and inspect record,
premises and necessary documents to
facilitate the conduct of tax audit/investigation.
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In consideration of the changes in Labuan tax legislation which has been stated above but not limited
to, international network of companies with Labuan entities within the group are advised to look into
their tax position in an urgent basis in order to manage any tax implications arising from the above
amendments. PKF’s team of experienced tax advisory professionals in Malaysia will be pleased to help.

How PKF can help you:

1. To provide audit, accounting and tax compliance services as required under the new Labuan
tax legislation;
2. To provide advisory services in identifying the correct business code based on each activity of
the Labuan entity;
3. To provide tax advisory and tax audit support services due to the new tax legislation in Labuan
as Labuan entity may be subject to periodical tax audit;
4. To assist on preparing transfer pricing documentation due to the new tax legislation in Labuan;
5. To assist in applying tax clearance before closure of tax file; and
6. To seek clarification and appeal to IRBM.
Contact us:
PKF Tax Services Sdn Bhd PKF Penang Office
Level 33, Menara 1MK Lot 416,
Kompleks 1 Mont’ Kiara Jalan Dato’ Keramat
No.1, Jalan Kiara, Mont’ Kiara 10460 Penang
50480 Kuala Lumpur Malaysia
Tel : +6 03 6203 1888 Tel : +6 04 218 9653
Fax : +6 03 6143 2213 Fax : +6 04 218 9653
Email : pkftax@pkfmalaysia.com Email : pkftax@pkfmalaysia.com

Website : www.pkfmalaysia.com Website : www.pkfmalaysia.com



mailto:pkftax@pkfmalaysia.com
http://www.pkfmalaysia.com/
http://www.pkfmalaysia.com/

Our services

Corporate Tax Compliance

Individual, Expatriate Tax & Work Permit

Tax Audit / Investigation & Strategic Tax
Planning

Transfer Pricing & Tax Advisory

GST / SST Compliance & Advisory

Outsourcing & Payroll

© 2020, PKF Tax. All Rights Reserved.
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This publication is provided gratuitously and without liability. It is intended as a general guide only and the application of its contents to specific situations will
depend on the particular circumstances involved. Readers should seek appropriate professional advice regarding any particular problems that they encounter,
and this tax update should not be relied on as a substitute for this advice. Accordingly, PKF Tax Services Sdn.Bhd. assumes no responsibility for any errors
or omissions it may contain, whether caused by negligence or otherwise, or for any losses, however caused, sustained by any person that relies on it. Should

further information, clarification or advice be required on any of the contents stated herein, please feel free to contact our team.



